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Ti! THE 
USITED STATES COURT OF AIFPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 22125 


FULLER, 


TAC 


UNITED STATES OF ANERICA, 


Appeel From the United States District Court 
For the District of Colvwiubie 


BRIZ? FOR APPELLAIUT 


Jurisdictional Statement 
This is lan apneal docketed Aug 28, 1968 under. the 
orovisions of Title 26, Section 1291, U.S. Coce, from a 
judgment of the United States District Court for the 


District of Columbia, entered June 24, 1968. Notice of 


appeal was filed on June 21, 1968, 


~ . , 


=f = 


Statement of the Case 


Appellant convicted and sentenced below for robbery 
committed at 3 A.I. on August 15, 1967, in the| 1100 block 
of S Street, Ne We, defended on improper identification, 
alibi, and illegal search and seizure. 

Appellant is a married man who lives with his wife 
and baby at 1100 Fairmont Street, N. W., in the District 
of Columbia (Tr. 116, 95, 91, 92)- He held tuo jobs: 
one at the 823 Restaurant, 15th and Eye Streets, N. We 
from 7:30 A.Me to 4:30 FeM.; and the other Bsns - 
Washington Post, from 6:00 P.lH. to 12 Midnight (Geen) sls) 
117). | 

August 15, 1967 at 3:00 A.M, he was home at 
1819 Kenyon Strect, 1. W. (Tre 95) with his wife. At 
that time his brother, Fred Fuller, and his brother-in- 
law, Leroy Jamison, was living with the Fullers (Tr. 119). 
Later Fred Fuller and Leroy Jamison entered the military 


service and were, therefore, unable to appear! as witnesses 


at the trial (Tr. 125). 


He left his home dressed in a blue flowered shirt 
ané gray trousers about 5 A-il, on August 15, 1967 with 
his brother, Fred Fuller, and his Sonera ens Leroy 
Jemisone He left them and met Emmet Thomas at lth and 


Park Road, who was in a '53 blue and white Chevrolet. 


-3- 


Fuller sot in the Chevrolet with Thomas driving to the 
Benco Shopping Center, which is near the llth Precinct, 
Southeast (Tr. 120 & 122). 

Ee denied that he was on S Street between 10th and 
lith, about 3:00 o'clock in the morning (Tr. 122). He 
denied taking th surse of Mrs. Jaaes. He denied strike~ 
ing and throwing her down: 

"Q. (Rosen) Did you at any time, in this auto- 


mobile, ride back and say to her, ‘Next time 
you'll ride'? 


"A.(Fuller) No, I didn't." (Tr. 123) 


He did not know a purse was between his legs (Tr. 139). 

While apnellant with his attorney was standing in 
the District Courtroom, he saw the complaining witness, 
Louise James, look at him in the presence of Detective 
Butler (Tr. 11). This was brought out as follows: 

"Q. (Hunzio) You say she had to lnow you? 


"aA, I came in the Courtroom first, and I was the 
only one sitting in the Courtroom. 


"Q. Did she come into the Courtroom that day? 
She looked in the door. 
Did you see her in the door? 
Yes. 
Did you turn back and look et her? 
Yes. 


What caused you to turn back and look at her? 


= in = 


NA ecause I saw Detective Butler, tha tts 
why I “tw ned around," (fr. 12-143) 
| 
2 


Appellant and Emmet Thomas were arrested jat hhth and 


Eads Streets, i. E. about 6:15 A.M. by Officers Way and 


Maples (Tr, 80). Ee was taken to #1 Precinct, a 


later to General Sessions Court, and later released 

(fr. 123). 
| 

The Police Department sent out a teletype message: 


"Lookout fe two Mesro males, number one jis Negro 
male five- foot- five inches, 155 »ounds, dark com- 
plexioned, dark trousers, blue shirt, last seen 
getti ing into 1952 Chevrolet, yellow and blue in 
color, D.C. registration, last three minders 18€2, 


eperated by Negro male." (Tr. 17) | 


én instamatic camera photograph was taken of the two 
men at that time. (Tr. 13) | 

Subsequently, Detective Butler showed the complain- 
ing witness the two chotographs and she identified apvel- 
lent (Tr 1h) in one vhotograph. Then she was |shown a 
purse which she identified as the one stolen on 


August 15, 1967. Then Detective Butler said: 


"We picked wp these guys and your purse was in 
the car with then. (fr. 16-17) 


Testimony of Complaining Witness | 


Mrs. Louise James, tle complaining witnegs was 
walking on S Street, N. W., between 10th and llth Streets 


at approximately 3:00 A.M. on August 15, 1967,| when an 


automobile approached near her. Someone approached her 

from behing, ;snatched her purse. She strusgled with the 

person and fell to the ground. She stated she cot a good 
at the person which she later identified as appellant 


27-28).: There was a light on the corner about 20 


Testimony of Appellant's Wife 


Mr. anc Mrs. John Fuller were living at 1819 Kenyon 


Street, N. W. in the District of Columbia. At 3:00 A.fi. 


on Ausust 15, 1967, he was home and living with them 

were her brother, Leroy Jamison, and her brotle r-in-law, 
Fred Fuller. Appellant was working at Duke Zeibert's 
Restaurant. She saw him leave about 5:30 A.M. She sot up 
and lockec tke door after them. She was certain that he 
was home, sleeping, detween 3:00 and 3:30. He got home 


that night about "a quarter of eleven" (Tr. 94-97). 
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Butler, who shoved her two photographs. He showed 


the aopellant and her vurse 


icenvified annellant in the corridor 
empty courtroorn, ‘hile she was in the presence of Detective 
Dutler. The transcrint shows: 
(umsio) You say she had to know you. 


(Fuller ) me in the Covrtrocm first and I 


the only one : ing in the courtroom. 

Did she come into the courtroom that day? 

She lookec into the door. 

Did vou see her in the door? 

Yese 

Dic you turn back and look at her? 

Yes. 

Tact causes vou to turn back and look at her? 


"A, Because I saw Detective Butler, that's thy I 
= v 
“ernec around." (Tr. 1h2-1)3). 


1is raises the ~-ronosition of law set by this Court 


speaking through Judee Robinson in Roosevelt Wrisnt v. 


Unitec States, 70. 20,153, Decided January 31, 1966, 
UeSe Appe Dele 3 r de. e 


"The record before us reflects conditions 
auguring the »nossibility that the limits set by 
the demends of due process were exceeced here. 
'A major factor contributing to th high in- 
cicence of miscarriage of justice from mistaken 
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identification has been the degree of sugses- 
tion inherent in the manner in which the }ro- 
secution presents tre suspect to witnesses for 
pretrial identification. '15 Moreover, ey he 
practice of showing suspects singly tc persons 
for the ourvcose of identification, and not as part 
of a lineup, has been videly Roridemmiccenion 


Slip opinion, Page 5. | 


There tras no counsel vresent for the accused at the 


identification of the photogranh, nor was therd a line- 


| 
up identification. | 


Mr. Justice Srennan speakins for the Court in Mhited 
States v. Wade, 365 U.S. 218, 22) (1967) stated: 


",.etoday's law enforcement machinery involves 
critical confrontations of the accused by) the 
yrosecution at vretrial oroceedings where | the 
results might well settle the accused's fate 

anc reduce the trial itself to a mere formality. 
In recognition of these realities of modern 
criminal »rosecution on cases have construed 
the Sixth Amendment guarantee to apply to) 
‘critical! stares of the nroceedings." | 


More miscarriages of justice are accounted for by 
improper suggestion wnon identifying witnesses | 


other factor.+ 


{ 
15Uhited States v. vade, 38€ U.S. 218 at 218. 


16stovall v. Denno, 386 U.S. 293 at 302. | 


lyell, Eye Witness Identification in Criminal Cases 
26. Borchard, Convicting the Innocent. 


in-court icentification 
as a violation of 
tification mist be 
convineir LicKenzie v. United States, 75 U.S. App. D.C. 


270; 126 F 2c. 533 (192); Salley v- United States, 122 


U.S. App. D.C. 359; 353 F 2d. €97 (1965) See also Gilbert 


ve California, 385 U.S. 263 (1967); Palmer v. Peyton, 359 
24. 199 (hth Cir. en banc, 1966). 


TI. Due Process Yas Violated As There Was No Line-up 
Identification of Anvellant. 


$$ $$$ —— 


arc no explanations why appellant was not vre- 
e-1p with an attorney present. The record 
of this denial of confrontation. Identification 
of a vhotograph and seeing aopellant in a courtroom alone, 
prior to trial, surely does not cure this defect. This 
is a violation of the cue »rocess clause of the Fifth 
Amendment. 

The Supreme Court in Stovall v. Denno, 388 U.S. 293 
(1967) am United Stetes v. Wade, 388 U.S. 218 (1967) 
clearly point to the requirement of identification in a 
police line-up with an atvorney vresent. 

Constitutional claims should be thorouchly and con- 
scientiously exemined. In Stovall, there was little time 


for the accusec to retain Covnsel as the witness was in 
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a hospital and in a serious condition, ‘We do not heve 
that situation here. There was no reason why apvellant 
was not taken berox oolice Line-up wit! | 
present. See Liniletter v. Walker, 321 U.S. 61d. 

In People v. liartin (S.C.) (1956) Ir. R. 26, the 


Court held that no positive rule of law or practice re- 


quires an identification parade. See also 3 Wigmore on 


Evidence, Sup. 786 (2), 


III. The Fourth Anendment Protects A Person From 
Without Probable Cause And Therefae The Furse 
Should Have Been Excluded By the Court Below As 
The Fruits of An Illesal srrest. 


The Covrt below erroneously concluded that there wes 


for arrest. (Tr. 51) 

| 
* : . : : | wes) 
While aynpellant was riding in an automobile vith 


probable cause 


| 
Exmet Thomas, the car was stonrec by Cificers Way and 
| 


Maples, -vrrsuant to 2« broadcast for two Nesro males for 


thorized use of a vehicle. 


Officer Way testified that he sat: a biese purse under 
| 
the seat on the vnassenzer side of the cer, After apnel- 


lant got ovt of the car, Way nickec up 


Aan “5 
was later identified as the complaining witness,| James, 


in the case at bar, roboerye Tne officers had no warrant 
i 
for arrest, 


Appellant testified as follows in regard to| tl purge: 


= RIL = 
Fuller, do you remember when the car 
s stopned, do you remember the: police 
i this surse out of the car, at all? 
you remember seeing the purse taken out 


the cer? 


we 
3 FS 


x 
3 


OU ct 


Ho, they had me outside the car, you know 
(indicating). 


saw it vhen I got to the 


time, this »urse between 
front under the seat? 


"A. (Tr. 153) 

At the time appellant was arrested, on the basis of 
the facts known, there might have been reason to suspect 
apnellant of having cornmitted a felony, but not the 
"probable cause" recuired by the Fourth smendment. 

Two excellent legal researchers said: 


"arrest on mere suspicion collides violently with 
the basic right of liverty."1 


lr. Justice Douglas in Henry v. lnited States, 361 


96, 101 (1959) stated: 


"and -:s the early American decisions both before 
and irmediately after its adoption or even 
‘strong suspicion to suspect! was not adequate to 
support a warrant for arrest." 


361 U.S. at 102. se Se Se 
Furthermore the standards set by the Supreme Court 


in Henry v. United States are that good faith on the part 


Its Rise, 
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of the arresting officers are not enough; thet 


without a warrant must be strictly enforced: 


a 
a 


arrest without varrant may be nermissible, hd 


| 
the arrest is to sw rort an incidental search, | 


mace with probable cause. 


“ne facts show that the car was 


arrests 


uhile an 


wever, if 


it must be 


stonnved and anpellant 


arrested and the purse was discovered. Then sometime 


afterwards, he was arrested again and charged with the 


robtery of the nurse of Louise James, the camila 


witness. 


ining 


tir, Justice Douglas in Henry v. United States stated: 


"Shen the officers in 
and restricted their liberty of movement, 
rest; for purnoses of this case, was compl 
It is thercfore necessary to determine whe 


at or before that time they had reasonable 


to believe that a crime had been camiitted 
fact that afterwards contraband had been d 


covered is not enovgh." 
361 U.S. 98, 103. 

In Johnson v. United States, 333 U.S. 10, 
police officers entered a private “.0use on snel 
We 


They entered end told irs. Johnson that she s 


rest. On search they found opium and the utens 


terrunted the two men 


jche are 
iete. 
cher 
cause 
The 


| e 

jis- 
i 
| 
| 


26-17 (1918) 
Lins opium. 
uncer ar- 


Ris for 


making. 


Boa) 
ie 


"Thus the Government is obligec to justify 
the arrest by the search and at the same time to 
justify the search by the arrest. This will not do." 


Justice Jackson in Johnson stated: 


333 u.S. 10, 16-17. 


= oS - 
found, there had been no com- 
teint thet it had stolen. Therefore, iv should 
been excluded from the evidence ana the motion to 
supprecs granted. 
ice Bazelon, speaking for this Court in Reuge 


States, 123 U.S. App. D.C. 348, 350; 359 F 2d. 


"However, the solice, who have the burden 
of showing that a warrantless arrest was valid,? 
rmist take all reasonable steps to assure that 
their testimony accurately reflects what oceurred.° 
find the Courts mist scrutinize more closely the 
testimony i: ses involving warrantless arrests. /" 


. Ohio, 379 U.S. 69, 97 
5S. C1 36 Be. 2d. 12 (1964); Wrightson 


— 


Acp.e D.C. 390, 392, 
Gor, Ross ve. Unite? Stetes, 131 U.3. Apr. 
223, 39 F 20. 210 (1966). 


7T3nckson ve United States, 122 v.5. 
tg: nv. United Stotes 
32l:, 3305 353 F ed. bd2, 15 (1965). 


AD? 

Use of evidence obtained as a result of unreasonable 
search and re is »orohibited esainst the suilty as well 
as the law abiding by the Fourth and Fifth Amendments. 
Collins v. United States, 269 F 2d 129 (1966). 

In stmming wo, the Court should have excluded the 
in-covrt identification of anvellant as the use of a 
nhotozraph and seeing appellant previously were unneces- 
sarily su-sestive am conducive to irrevarable mistaken 


identification as to deny due process. In addition, 


toga so ; ‘ re 


there was no line-up identification and the evidence of 
the purse should have been suppressed as the fruit of an 


illegal search and seizure. 


Conelr:sion 


| 
That the judgment should be reversed. 


Resvectfully submitted, 


Donald H. Dalton! 
Federal Bar Building 
1815 H Street,/ i. We 
Washington, D.!C. 

Attorney for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented : 


I. Did the trial court err in allowing Mrs. James to 
identify appellant at trial? 


A. Whether the in-court identification of appellant by 
the victim should have been admitted into evidence 
on the grounds that it was tainted by a pre-trial 
photographic identification procedure which was so 
impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentifica- 
tion? 

B. Whether the admission of the in-court identification, 
if error, was harmless error, in view of the totality 
of the circumstances from which a jury could find 
guilt beyond a reasonable doubt? 


II. Whether the trial court erred in denying appellant’s 
motion to suppress evidence relating to Mrs. James’ purse 
on the grounds that it was the product of an unreasonable 
search and seizure? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,125 


JOHN FULLER, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a one-count indictment appellant was charged with 
the robbery (22 D.C. Code § 2901) of a purse and other 
personal property of a Mrs. Louise James on August 15, 
1967. After a trial on May 13 and 14, 1968 before United 
States District Court Judge Howard F. Corcoran and a 
jury, appellant was found guilty, and was sentenced to 
two to six years imprisonment. This appeal followed. 

The incident took place at approximately 3:00 a.m. on 
August 15, 1967 in the vicinity of “S” Street, N.W. be- 
tween 11th and 10th Streets, in the District of Columbia 
when a purse containing about $150.00 in currency was 


(1) 


2 


forcibly taken from the person of Mrs. Louise James. (Tr. 
53-54, 59.) 


Suppression Hearing 


The facts brought out at a hearing prior to the begin- 
ning of the trial revealed that appellant and a companion 
had been apprehended within a few hours after the rob- 
bery, when the car in which they were riding was spotted 
by the police with stolen tags, and fitting the description 
of a stolenecar. (Tr. 12, 50-51.) 

When he was taken out of the car, the purse stolen 
from Mrs. James was found underneath his seat (Tr. 12). 
Later in the day the detective in charge showed the victim 
two photographs and asked if she had ever seen either of 
the two men before (Tr. 13-14). Without hesitation, she 
picked out appellant’s photograph (Tr. 14). Before she 
had done so, there was no suggestion made to her that the 
man who took her purse had been apprehended (Tr. 15). 
She then identified the purse that was found in appellant’s 
possession at the time of his arrest as the same one which 
had been taken from her that morning (Tr. 47-48). 

Following a detailed presentation of facts (Tr. 3-53) 
which were later repeated at trial, (see discussion, infra) , 
the trial court found that the arrest was based upon prob- 
able cause, the search and seizure of the purse were valid 
as incidental thereto, and the identification procedure em- 
ployed by the police did not violate due process (Tr. 48, 
51). The motion to suppress was denied (Tr. 52). 

Trial Proceedings 

Mrs. James testified at the trial that she was walking 
on the sidewalk, when an automobile approached her from 
the rear and “someone walked up behind me, coming from 
this car, snatched my purse off my arm. I fell to the 
ground.” (Tr. 54). There was a struggle with the indi- 
vidual (Tr. 54) after which he ran off with her purse and 
got back into the waiting car, on the passenger’s side (Tr. 
55). The car started off, and then backed up, whereupon 
the man leaned out of the window of the car and said to 


3 


her “Next time you'll ride.” (Tr. 55-56). Mrs. James 
stated, “At that time I studied his face, got a real good 
look at his face,” (Tr. 77), his “full face” (Tr. 74). She 
identified appellant as the perpetrator without any doubt 
at the time of trial and no objection was raised by the 
appellant (Tr. 64-65, 78). 

Even though the struggle with the thief did not take 
very long, (Tr. 55) she did have an opportunity to ob- 
serve him when he was next to her on the sidewalk, and 
again when he leaned out of the car after it had backed up 
(Tr. 74). She described the surrounding area as: “Light 
enough for me to see the person.” (Tr. 54). The nearest 
fluorescent street lamp was only about twenty feet away, 
and the area was illuminated by outside lights located 
above the nearby grocery store (Tr. 72-73). Mrs. James 
did not wear glasses and described herself as having good 
eyesight (Tr. 71). 

Following this incident the victim ran down the street 
to try to get help, and then she went to the 13th Precinct 
Police Station (Tr. 57). She was able to give the police 
a physical description of the thief, some thirty minutes 
after the occurrence (Tr. 17, 56, 57) and indicated that 
he had on dark colored slacks, and a blue flowered shirt 
(Tr. 56). 

She was asked further, upon direct examination by the 
Government, about the description which she gave to the 
police shortly after the robbery: 


“Q. All right. Do you recall the identification [sic] 
that you gave to the police at that time? 
A. Yes. I saw a photo of the individual... .” 


(Tr. 57-58). 


At that point, even though there was no objection by de- 
fense counsel, the Assistant United States Attorney inter- 
rupted Mrs. James’ unresponsive answer, and once again 
focused on the details given the police soon after the rob- 
bery. No other mention about a photo was made during 
the course of the Government’s case, and no objection has 
been raised to that chance remark by the witness. 
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According to Mrs. James’ testimony, she had also given 
the police a description of her stolen purse, and told them 
that it had some $150 in cash, together with identification 
papers, letters and keys in it when it was taken (Tr. 58- 
59). She had also furnished them with a2 detailed descrip- 
tion of the car in which the thief had fled, noting that it 
was about a ’52 Chevy, white and aqua in color, with the 
three digits “182” contained in the license plate (Tr. 62- 
63). She was not able to describe the driver of the ve- 
hicle; only the passenger who had taken her purse (Tr. 
57). 

She was asked upon direct examination if she had seen 
the thief again, to which she replied that she had seen 
him about a month and a half before trial, in a chance 
meeting at the Court House when he was coming down the 
corridor with 12 or 15 other persons (Tr. 63-64). She 
saw him on her own; he was not pointed out to her (Tr. 
63). She unequivocally identified appellant at trial as the 
man who had stolen her purse. (Tr. 64-65, 87). 

Private Way testified at the trial that he and his part- 
ner Office Maples, both of the 14th Precinct, Metropolitan 
Police, arrested appellant and one Emmet Thomas at 6:45 
a.m., approximately 334 hours after the robbery, at the 
corner of 44th and Eads. Thomas was driving, and ap- 
pellant was in the passenger’s seat of what Officer Way 
described as a ’53 white and turquoise Chevrolet, license 
number 182-111, which was practically the identical de- 
scription given by Mrs. James as the getaway car (Tr. 
78-80). 

As appellant got out of the car, Officer Way noticed a 
woman’s purse protruding from underneath the passen- 
ger’s seat where appellant had been sitting. It was a 
beige purse with black trimming, of the same description 
as the one which had been stolen from Mrs. James earlier 
that morning (Tr. 80-83). It contained some identifica- 
tion papers and a sales slip in the name of Louise James 
(Tr. 59, 84). 

Detective Butler, testified at the trial that he was work- 
ing out of the 2nd Precinct on the day in question, and at 


5 


about 3:00 p.m., just twelve hours after the robbery, he 
received the purse from a detective of the 14th Precinct. 
(Tr. 86). He then spoke with the victim Mrs. James at 
about 3:45 p.m. at which time she identified the purse 
which had been found by Officer Way as being the same 
one which had been stolen from her early that morning 
(Tr. 85, 86, 88). 

Appellant’s defense was alibi and mistaken identity. He 
denied being at the place of the crime at 3:00 a.m. and 
asserted that he was home in bed (Tr. 119). His wife 
testified to the same effect (Tr. 96) and stated that he 
left the house that morning at about 5:30 a.m. to go to 
work, or rather to go to look for a new job (Tr. 97). He 
denied any knowledge of Mrs. James’ purse which was 
found underneath the seat between his legs in the car at 
the time of his apprehension (Tr. 139). 

He admitted at the trial that he was wearing a blue 
flowered shirt and gray trousers when he was arrested by 
Officer Way and his partner (Tr. 188), and his wife also 
admitted on cross-examination by the Government that 
she had seen appellant wearing those clothes on the morn- 
ing of the robbery (Tr. 101). 

On cross-examination of appellant, the Government 
sought to bring out the fact that the appellant had not 
confronted the victim in the courtroom before he had been 
identified by her from the witness stand. He was asked 
if he had been present before then, and his answer was 
unresponsive; he stated that he wasn’t there, but “my 
pictures were.” (Tr. 143). Appellant was thereafter 
called upon to identify two photographs of himself and 
his companion Emmet Thomas which had been taken at 
14th Precinct after their arrest on August 15, 1967. No 
further use was made of the photos by the Government, 
and they were never introduced into evidence. 

Appellant asserted in his testimony that the encounter 
in the Court House with Mrs, James several months prior 
to trial was when she looked into a courtroom through the 
door, and that only he and his counsel were present at the 
time (Tr. 142-143). 
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Appellant further stated that when he was initially 
arrested on the morning of the 15th of August, (the day 
of the offense), he remained at the Court of General Ses- 
sions from about 9:30 a.m. until about 10:30 a.m. when 
he went to work (Tr. 123-124). He stated that his wife 
called him at work about 11:00 a.m. (Tr. 124) although 
his wife had just previously testified that she was sure 
that she had called him at work on that morning at 9:00 
a.m, as she always does, because she could never reach him 
on his lunch hour, beginning at 11:00 a.m. (Tr. 102-108, 
110). 

After deliberation of about two hours and thirty-seven 
minutes, the jury returned a verdict of guilty. 


ARGUMENT 


I. The trial court did not err in allowing Mrs. James 
to identify appellant at the trial. 


(Tr. 12-14, 17, 21-22, 24, 31-82, 34, 36-87, 42-43, 47- 


48, 56, 62-65, 78, 142, 147) 


A. The in-court identification by the victim was prop- 
erly admitted into evidence because it was not 
tainted by a pre-trial photographic identification 
procedure which was so impermissibly suggestive 
as to give rise to a very substantial likelihood of 
irreparable misidentification. 

Appellant argues that the in-court identification was 
erroneously admitted because it was the product of an im- 
proper pre-trial identification procedure. We submit that 
the practice employed here did not “give rise to a very 
substantial likelihood of irreparable misidentification.” 
Simmons v. United States, 390 U.S. 377, 384 (1968); 
Stovall v. Denno, 388 U.S. 298, 301-302 (1967) 2 


2 We note that there was no objection raised during the trial to 


Mrs. James’ in-court identification (Tr. 64-65). Cf. Patton v. United 
States, D.C. Cir. No. 21,161 (decided October 29, 1968). 


? The entire pertinent paragraph from Simmons, at 384 is repro- 
duced here for the convenience of the court: 


[Footnote continued on page 7] 
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A consideration of the totality of the surrounding cir- 
cumstances is necessary here in order to determine wheth- 
er there could have been a substantial likelihood of an 
irreparable misidentification on the part of Mrs. James. 

Here the victim was shown two photographs: one was 
of appellant and the other of his companion, who was the 
driver of the automobile at the time of apprehension (Tr. 
12, 18) ; in Simmons,‘ there were about six photographs 
shown. However, the likelihood of misidentification is les- 
sened by the fact that in no way was the appellant empha- 
sized or pointed out by the police here (Tr. 14, 34) and in 
fact, the witness stated that she had no thought in her 
mind about anyone asking her to identify anyone. She 
said, “I thought he [Detective Butler] only was going to 
call me down and ask@e what happened that night or that 
morning, not anything, you know, about someone asking 


2 [Continued] 


Despite the hazards of initial identification by photograph, 
this procedure has been used widely and effectively in criminal 
law enforcement, from the standpoint both of apprehending 
offenders and of sparing innocent suspects the ignominy of 
arrest by allowing eyewitnesses to exonerate them through 
scrutiny of photographs. The danger that use of the technique 
may result in convictions based on misidentification may be sub- 
stantially lessened by a course of cross-examination at trial 
which exposes to the jury the method’s potential for error. 
We are unwilling to prohibit its employment, either in the 
exercise of our supervisory power or, still less, as a matter 
of constitutional requirement. Instead, we hold that each 
case must be considered on its own facts, and that convictions 
based on eyewitness identification at trial following a pretrial 
identification by photograph will be set aside on that ground 
only if the photographic identification procedure was so im- 
permissibly suggestive as to give rise to a very substantial 
likelihood of irreparable misidentification. This standard ac- 
cords with our resolution of a similar issue in Stovall v. Den- 
no, $88 U.S. 298, 301-302, and with decisions of other courts on 
the question of identification by photograph. 


3 Stovall v. United States, supra, 388 U.S. at 302; Simmons v. 
United States, supra, 390 U.S. at 383; and see Clemons v. United 
States, D.C. Cir. No. 19,846 (decided December 6, 1968), slip op. at 
p. 33-34. 


+ Simmons, $90 U.S. at 382. 
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me to identify anyone, because I didn’t think that they 
could have found anybody that quick... .” (Tr. 42). But 
she stated that she could identify the perpetrator of the 
crime even if she had not been shown any photographs 
(Tr. 36). 

There was no doubt in Mrs. James’ mind that appellant 
was the perpetrator® (Tr. 78) and she eliminated the 
driver of the car as being the thief when his photo was 
shown to her (Tr. 14, 37). There was no indication 
given to Mrs. James at the time she identified appellant’s 
photograph that the police had other evidence that one of 
the persons pictured committed the crime (Tr. 43, 47- 
48); the police did not even indicate to her then that 
either of the men had been arrested on another charge or 
that her purse had been found (Tr. 21, 22, 31-32, 34). 
Compare: Simmons, supra.® All of the foregoing facts 
were made known to the trial court at the time of the 
hearing. Also before the court below was the fact that 
the photographie identification was made the same day of 
the robbery (about 12 hours after the occurrence) while 
the impression was still fresh in the victim’s mind.” (Tr. 
24). 

There was ample opportunity for Mrs. James to ob- 
serve her assailant when he shouted to her from the car 
window, as shown by the detailed description of her at- 
tacker and the car in which he was riding, which she gave 
to the police, shortly after the offense.* (Tr. 17, 56, 62- 
63). 

In addition, appellant, at the time Mrs. James exam- 
ined the photographs, was not under arrest for this crime 


5 Compare, Id. at 385. 
6 Jd. at 383. 


7 Compare: Id., at 385; see, United States v. Wade, 388 U.S. 218, 
241 (1967) ; Young v. United States, D.C. No. 21,504 (decided Jan- 
uary 24, 1969), slip op. at 2; Cf., Wise v. United States, 127 U.S. 
App. D.C. 279, 383 F.2d 206, 209-210 (1967) ; cert. denied, 390 U.S. 
964 (1968). 


8 Compare: Simmons, supra, 377 U.S. at 385; Patton v. United 
States, supra, n.1, at p. 5; Wade, supra, 388 U.S. at 241. 
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and was not in the custody of the police (Tr. 147). It 
was hardly possible for a line-up to be organized then, con- 
sistent with due process (See Tr. 14). ‘The resultant de- 
lay with no photographic identification might have led to 
the arrest and detention of innocent suspects and might 
have interrupted the search by the police for the real 
criminal, if the authorities had been unable to have the 
victim eliminate other possible suspects, as for example, 
the other occupant of the car. See Stewart v. United 
States, D.C. Cir. No. 20,983 (decided February 10, 1969), 
slip op. at 5; Simmons, supra, 390 U.S. at 384. 

We submit that appellant’s chance confrontation with 
Mrs. James in the hallway of the Court House before the 
trial (Tr. 63-64) was properly admitted,® and in no way 
violated due process as being in any way conducive to a 
mistaken in-court identification as it was in no way the 
product of an impermissibly suggestive procedure. The 
trial court at least by implication, believed the Govern- 
ment’s version of the encounter and properly allowed tes- 
timony concerning the incident to be adduced on the Gov- 
ernment’s case. 

The differing versions of this confrontation are simply 
factual questions to be left to the trial court and ulti- 
mately to the jury. There was ample opportunity for 
counsel for the defense to rebut the Government’s version 
through cross-examination of its witnesses, or through 
presentation of its own witnesses, and trial counsel was 
present at the confrontation, according to appellant’s own 
testimony (Tr. 142). See Bond v. United States, 397 
F.2d 162 (10th Cir. 1968) where a similar happen chance 
confrontation occurred where the victim actually peered 
through a window and saw the suspect speaking to the 
Federal Officer. The court there said that even the pres- 
ence of counsel for the defendant would not have pre- 
vented the encounter, and ruled that there was nothing in 
the occurrence that prejudicially affected any substantial 
right of the defendant. (397 F.2d at 166) Cf., Hanks 


® Again, this was not objected to at the time of trial. See nl, 
supra. 
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vy. United States, 388 F.2d 171, 174 (10th Cir. 1968), 
cert. denied, 393 U.S. 863 (1968). 

Mrs. James’ entire testimony, together with the totality 
of the surrounding circumstances, buttressed her state- 
ment made at the hearing that her recollection of the man 
who robbed her was based upon the independent recollec- 
tion of her own mind from the time of the robbery (Tr. 
37). Based upon all of the evidence presented before it, 
the trial court was clearly justified in finding that her in- 
court identification was a product of Mrs. James’ observa- 
tions of the suspect during the commission of the crime,’° 
and thus there was no error in the admission of her testi- 
mony. 


B. The admission of the in-court identification, if 
error, was harmless error, in view of the totality of 
the circumstances from which the jury could find 
the appellant guilty beyond a reasonable doubt. 


Even if this Court considers that the pre-trial identifi- 
cation procedure was so impermissibly suggestive as to 


give rise to a very substantial likelihood of a misidenti- 
fication by Mrs. James, we submit that in the totality of 
the circumstances, any error in the admission of her in- 
court identification was harmless error beyond a reason- 
able doubt. Gilbert v. California, 388 U.S. 263-272 
(1967) ; Chapman v. California, 386 U.S. 18, 24 (1967) ; 
see also, dissenting opinion by Justice Black in Stovall 
v. Denno, 388 U.S. 293, 303 at 306 (1967). 

The case against appellant here was overwhelming. He 
was found with the stolen property practically in his 
hands within a few hours after the robbery; he was wear- 
ing the same clothes as the thief, according to Mrs. James; 
he matched the description given to the police by her; and 
he was riding as a passenger in the very automobile 
which she described in great detail, (even to numbers on 
the license plate), as the getaway car. (See, Counterstate- 


20 See State v. Woodward, 102 N.J. Super. 419, 246 A.2d 13 (App. 
Div. 1968) ; United States v. O’Connor, 282 F.Supp. 968, 967 (D.D.C. 
1968). 
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ment of Facts, supra.) Even in the absence of identifica- 
tion testimony, we submit that the jury would have con- 
victed appellant in this case, because of the circumstances 
of the robbery and under which he was apprehended. Thus 
if the admission of the identification testimony was error 
it was harmless beyond a reasonable doubt. See, Solomon 
v. United States, D.C. Cir. No. 22,155 (decided February 
12, 1969) ; McCloud v. United States, D.C. Cir. No. 21,867 
(decided October 31, 1968) (unpublished opinion) ; Me- 
Donald v. United States, D.C. Cir. No. 21,872 (decided 
December 4, 1968) (unpublished opinion) .” 


II. The trial court did not err in denying appellant’s mo- 
tion to suppress evidence relating to Mrs. James’ purse 
on the grounds that it was the product of an unreason- 
able search and seizure. 


(Tr. 29, 50-51, 83, 139) 


Appellant argues that there was no probable cause for 
his arrest; thus any searches or seizures incidental to the 
arrest were invalid and the fruits thereof should have been 
suppressed by the trial court (App. brief, pp. 10-13). 

It is the Government’s position that there was no search, 
in that the purse was in open and plain view of the offi- 
cers; but if the court holds that there was a search and 
seizure, it was not an unreasonable one, because it was 
made incidental to a lawful arrest based upon probable 
cause. The facts, by stipulation before the trial court, re- 
veal that Officers Way and Maples had received a police 
dispatch to be on the lookout for a stolen Chevrolet of 
about 1952 vintage, colored white and aqua or white and 
blue, and a separate lookout for stolen license plates, bear- 
ing the number 182-111 (Tr. 50). At the time of the 
apprehension of appellant and his companion, the police 


11 Appellant also argues (App. brief, p. 9-10) that he had a 
constitutional right to be identified at a lineup rather than through 
photographs. We think that this Court’s recent unpublished opinion 
in Bryant v. United States, D.C. Cir. No. 22,122 (decided February 
11, 1969) is dispositive of this frivolous issue. 
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observed the stolen license plates on the stolen vehicle that 
had been reported (Tr. 50-51). Therefore (as revealed 
by Officer Way at the trial) the appellant got out of the 
car, and the officer observed the purse partially protrud- 
ing from underneath the passenger’s seat where appellant 
had been seated (Tr. 83). Appellant denied any knowl- 
edge of the purse (Tr. 139), but Mrs. James identified it 
as hers (Tr. 29). 

The Supreme Court, in Harris v. United States,” held 
that a registration card found by the police officer lying 
on the door jamb of a car that had been impounded as evi- 
dence of a robbery was properly introducible in evidence 
since it was not discovered by means of a search in the 
technical sense. The court stated: 


“Tt has long been settled that objects falling in the 
plain view of an officer who has a right to be in the 
position to have that view are subject to seizure and 
may be introduced in evidence. Ker v. California, 
374 U.S. 28, 42-438 (1968) ; United States v. Lee, 274 


U.S. 559 (1927), Hester v. United States, 265 U.S. 
57 (1924).” 


A search implies some exploratory investigation. It is 
not a search for an officer to observe what is plainly vis- 
ible. This Court has upheld the admissibility of evidence 
in like circumstances in the past.“ 

If there was a search, it was reasonable because the po- 
lice had a right to make a contemporaneous search of 
things under the accused’s immediate control." 


32 390 U.S. 234 (1968), per curiam, affirming this Court in Harris 
v. United States, 125 U.S. App. D.C. 281, $70 F.2d 477 (1966). 


13390 U.S. at 236. 


4 See, €.9., Bailey v. United States, 128 U.S. App. D.C. 354, 389 
F.2d 305 (1967) ; Norman v. United States, 126 U.S. App. D.C. 387, 
879 F.2d 164 (1967), cert. denied, 389 U.S. 886 (1967); Campbell 
v. United States, 110 U.S. App. D.C, 109, 289 F.2d 775 (1961). 


15 See, Cooper v. California, 8386 U.S. 58 (1967); Preston v. 
United States, 376 U.S. 364 (1964) ; Carroll v. United States, 267 
U.S. 182 (1925) ; Adams v. United States, 118 U.S. App. D.C. 364, 
836 F.2d 752 (1964), cert. denied, 379 U.S. 977 (1965). 
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Clearly the officers had probable cause to arrest, based 
upon reasonable grounds for belief that the two occupants 
were in possession of a stolen automobile.’® 

In the search of the car pursuant to that valid arrest, 
they discovered evidence of another crime. The search 
was reasonable under all the circumstances.” The trial 
court properly denied appellant’s motion. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
NicHo.as S. NUNZIO, 
FREDERICK G. WATTS, 
D. WILLIAM SUBIN, 
Assistant United States Attorneys. 


16 See, Bell v. United States, 102 U.S. App. D.C. $88, 254 F.2d 82, 
86 (1958), cert. denied, 358 U.S. 885 (1958). 


11 Jefferson V. United States, 121 U.S. App. D.C. 279, 349 F.2d 
714 (1965) ; see, United States ex. rel. Murphy v. New Jersey, 260 
F.Supp. 987 (D. N.J. 1965), aff’d 0.b., 869 F.2d 698 (8rd Cir. 1966), 
cert. denied, 386 U.S. 965 (1967). 
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